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I. INTRODUCTION

The appellant was charged by information in two causes, which

were subsequently joined for trial. In cause number 09 -1- 00599 -8 the

appellant was charged with assault in the second degree for an incident

from March 25, 2009, and assault in the second degree and violation of a

no contact order for another incident from May 26, 2009. In cause

number 09 -1- 01258 -7 the appellant was charged with assault in the second

degree, theft in the second degree, and obstructing for an incident forrn

November 7, 2009. These charges were alleged to involve domestic

violence.

The appellant proceeded to a jury trial in May of 2011. The

appellant was found not guilty of the March incident, guilty of assault in

the fourth degree and violation of a no contact order for the May incident,

and guilty only of obstructing for the November incident. The appellant

was sentenced within the standard range, and the instant appeal timely

followed.

On appeal, the appellant argues the trial court improperly admitted

prior written statements made by the victim and two other witness

regarding the May incident as substantive evidence, and that the trial court

erred by included a prior conviction in his criminal history. However, the

trial court did not err, and the Court should affirm the convictions.
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H. STATEMENT OF THE CASE

The State agrees, for the most part, with the factual and procedural

history as set forth by the appellant. Where appropriate, the State's brief

will point to specific facts in the record regarding the issues before the

Court.

III. ISSUES PRESENTED

1. Did the trial court abuse its discretion by admitting prior
inconsistent statements by the witnesses under ER 801(d)(1)?

1 Did the trial court improperly include the appellant's juvenile
conviction for theft 2' in his criminal history?

IV. SHORT ANSWERS

1, No.

2. No.

V. ARGUMENT

I. The Trial Court Did Not Abuse Its Discretion by
Admitting the Prior "Written Statements of Witnesses
Under ER 801(d)(1).

At trial, the court admitted into evidence two written statements

made by Lisa Garner, aka: Lisa Shippy, and two statements written by

Crystal Alvarado and Eric Smith. Exhibits 13, 14, 15, and 16. The

appellant argues these statements failed to satisfy the criteria set forth in

State v. Smith 97 Wn.2d 856, 651 R2d 207 (1982) for admission as
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substantive evidence under ER 801(d)(1). However, the statements were

properly admitted, and the appellant's convictions should stand.

On appeal, this Court reviews the admission or exclusion of

evidence under an abuse of discretion standard. State v. Baldwin 109

Wn.App. 516, 37 P.3d 1220 (2001). An abuse of discretion occurs only

when the trial court's decision is "manifestly unreasonable or based upon

untenable grounds or reasons." State v. Neal 144 Wn.2d 600, 609, 30

P.3d 1255 (2001); quoting State v. Stenson 132 Wn.2d 668, 701, 940 P,2d

1239 (1997). Under this standard of review, the Supreme Court has noted

that it is not the duty of the appellate court to "supplant the trial court's

discretion with [its] own." State v. Cheatham 150 Wn.2d 626, 656, 81

P.3d 830 (2003).

Here, the trial court admitted into evidence written statements

made by the witnesses. Under ER 801(d)(1) and Smith 97 Wn.2d 856, a

prior sworn statement is admissible as substantive evidence if the witness

testifies inconsistently with the statement and: (1) the statement was made

voluntarily; (2) there were minimal guarantees of truthfulness; (3) the

statement was taken as part of the process to determine the existence of

probable cause; (4) the witness is subject to cross examination. The

appellant concedes that the first factor, voluntariness, and the final factor,

cross examination, were met. Appellant's brief at 11 -12. However, the
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appellant argues there were not minimal guarantees of truthfulness and

that the statement of Eric Smith was not used establish probable cause.

Regarding minimal guarantees of truthfulness, Lisa Garner, aka:

Lisa Shippy, testified she was unaware that each of the two written

statements she made for the police regarding the May 26 incident were

made under the penalty of perjury. RP 64 -70. However, in both of these

statements, Ms. Garner wrote her name in the following blank:

1 have read the above statement and 1 certify it to be
true and correct under the penalty of perjury under the laws of the
state of Washington.

Despite having written her name in the blank, Lisa Garner, aka: Lisa

Shippy, claimed that she did not read the "penalty of perjury" language.

RP 66 -67, 69. On both of the statements, Lisa Garner, aka: Lisa Shippy,

then signed her name in the signature block further down the forth.

Similarly, Mr. Smith claimed that, though he wrote his name in the blank,

he was unaware the statement was being made under penalty of perjury.

RP 866. Ms. Alvarado also admitted to having written her name in the

blank, but was unable to remember if she had read the penalty of perjury

language. Ms. Alvarado admitted that it would "seem kind of odd" for her

to have placed her name in the blank without having read the perjury

warning. RP 891 -892. These exhibits are attached in Appendix 1 so as to

allow this Court to consider the plausibility of these claims.
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Under ER 104, the trial court is entrusted with finding whether

sufficient facts have been proven on preliminary questions addressing the

admission of evidence. Here, the trial court was faced with a question of

credibility, whether or not to believe the witnesses' claim they were

unaware of the fact they were making sworn statements to the police. The

trial court ultimately found these denials unconvincing, RP 184 -197,

which is unsurprising given the less than credible explanations for how the

witnesses carne to write their names in the perjury blank without reading

the language immediately after it. On questions of credibility, an appellate

court will defer to the determination of the finder of fact, in this case the

trial court. State v. Camarillo 115 Wn.2d 60, 71, 794 P.2d 850 (1990).

Here, the trial court found the denial of knowledge unconvincing,

and the nature of the statements, including the placement of the perjury

warning, supports this conclusion. The trial court carefully weighed the

issue, RP 184 -197, and based its conclusion on the implausibility of the

witnesses' denials and the dynamics of the situation. Given this, the trial

court's decision to find the statements were sworn cannot be said to be so

manifestly unreasonable" as to rise to an abuse of discretion warranting

reversal. See Stenson 132 Wn2d at 701.

Finally, the appellant argues that the statement of Mr. Smith,

exhibit 16, was not used to determine probable cause as required by Smith
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However, the investigating officer, Charlie Meadows, testified that he sent

Mr. Smith's statement to the Prosecuting Attorney and used this

information to compile his statement of probable cause. This was found

sufficient in State v. Thach 126 Wn.App. 297, 309, 106 P.3d 782 (2005),

and the trial court did not abuse its discretion by admitting the statement,

particularly when there was no specific objection on this ground. See State

v. Jamison 25 Wn.App. 68, 75, 604 P.2d 1017 (1979) ( "an issue, theory,

or argument not presented at trial will not be considered on appeal. "),

quoting Herberm v. Swartz, 89 Wn.2d 916, 578 P.2d 17 (1978).

II. The Trim Court Correctly Included the Appellant's
Theft in the Second) Degree Conviction in His Criminal
History.

At sentencing, the trial court found the appellant's offender score

to be eight, based upon a combination of juvenile and adult offenses. The

trial court included a 1997 conviction for theft in the second degree in the

appellant's criminal history, and included this conviction in the offender

score. The appellant argues this was error, but the applicable statutes

indicate otherwise.

In the judgment and sentence, section 2.2, the trial court listed the

appellant's criminal history, CP 32. The appellant agreed with the State's

recitation of his criminal history and offender score at sentencing. RP

1311, 1315. Thus, the appellant has waived this issue for appeal. State v.
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Jackson 150 Wn.App. 877, 209 P.3d 553 (2009); State v. Hickman 116

Wn.App. 902, 68 P.3d 1156 (2003).

Should the Court consider this argument, the relevant statutes

required the sentencing court to list the conviction in section 2.2,

regardless of whether the conviction was included in the offender score

calculation. RCW 9.94A.500(1) states that "the court shall specify the

convictions it has found to exist. All of this information shall be part of the

record." Additionally, RCW9.94A.030(11) states that:

11) "Criminal history" means the list of a defendant's prior
convictions and juvenile adjudications, whether in this state, in
federal court, or elsewhere.

a) The history shall include, where known, for each
conviction (1) whether the defendant has been placed on
probation and the length and terms thereof; and (ii) whether
the defendant has been incarcerated and the length of
incarceration.

b) A conviction may be removed from a defendant's
criminal history only if it is vacated pursuant to RCW
9.96.060, RCW 9.94A.640, RCW 9.95.240, or a similar
out-of-state statute, or if the conviction has been vacated
pursuant to a governor's pardon.

c) The determination of a defendant's criminal history is
distinct from the determination of an offender score. A

prior conviction that was not included in an offender score
calculated pursuant to a former version of the sentencing
reform act remains part of the defendant's criminal history.

Section 2.2 of the judgment and sentence, CP 32, refers to the

appellant's criminal history as defined in RCW9.94A.030(11), Thus, the
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sentencing court properly included the theft in the second degree

conviction in this section. Moreover, the appellant has not identified any

prejudice following from the inclusion of this offense in his criminal

history. As such, the Court should decline to consider this issue, or find

the trial court did not err.

VI. CONCLUSION

Based on the preceding argument, the State respect ally requests

the Court to deny the appellant's appeal and uphold his convictions. The

trial court did not err, and the appellant's convictions should stand.

Respectfully submitted this day of April, 2012.

Susan 1. Baur

Prosecuting Attorney
Cowlitz County, Washington

By: — '
James S ith, WSBA #35537 4, ES
Deputy Prosecuting Attorney
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Longview Police Department
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PLEASE PEIKE CLEARLY)

STATEMENT

Longview Police Department
360- 442 -5800

Ik

cull. Name: J. V), -- ) Birthdate:

Last E First Narne Mid le Mint month / / Year

Home Address: ?•,..' 3 L Hoite Phase: !<

No. and Street City

Work Address:
No. and Street city

Work Phone:

The following Statement is given to the Longview Police Department to aid an investigat,im, All facts given are
true to the best of my knowledge.
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Sul Name: Ck\ \J 
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STATEMENT

Loiigvlew Police Department
360-442-5800
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STATEMENT

Longview Police Depailmtnt
PLEASE PRINT CLEARLY) 

360-442
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The following statement- is given to the Longview .Police Department to aid an investigation. All. facts given are
true to the hest of my knowledge.
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